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CURRENT TOPICS 


Sir Roland Burrows, Q.C. 


THE death of Sir RoLAND Burrows, Q.C., at the age of 
70, on 13th June, deprives his country of a devoted public 
servant and his profession of a brilliant ornament, both 
as a lawyer and as an advocate. After a career of high 
academic distinction at Trinity Hall, Cambridge, where he 
was a scholar, he took the LL.D. (London) degree, gained the 
University Law Scholarship, the Studentship at the Bar Final 
Examination and the Barstow Scholarship. He was called to 
the Bar in 1903 and was private secretary to F. E. Smith 
as Solicitor-General and Attorney-General (1915-19), and 
assistant private secretary to the Lord Chancellor (1919-22). 
From 1926 to 1928 he was Recorder of Chichester and since 
1928 he had been Recorder of Cambridge. He was also 
Chairman of the West Sussex Quarter Sessions. Among his 
many publications those which were outstanding were his 
editorship of Halsbury’s Laws of England, of the All England 
Reports, and of Phipson on Evidence, as well as his original 
work on Words and Phrases. The fortitude and ability with 
which he bore so much of the burden of the exceptional case 
of Shrager v. Basil Dighton, Ltd. (1924) 1 K.B. 274 will long 
be remembered. Only a few days before he died he had 
concludea the conduct for the plaintiff of a lengthy action 
in the High Court, and had continued in full harness with 
his manifold activities almost until the end. A familiar and 
beloved figure has vanished from the Temple. 


Collusion 


ONE of the services that the Roval Commission on Marriage 
and Divorce will perform is to clear up the cloudy thinking 
that exists on the subject of collusion. So long as divorce by 
consent is not allowed, there must be a law as to collusion, 
and the line between collusive planning to arrange a divorce 
and permissible and necessary arrangements between the 
parties or their advisers as to matters of maintenance and 
custody following on a divorce is difficult to draw. The 
question which solicitors have to ask themselves is how far 
they may go in making such necessary arrangements. If the 
commencement of the suit is procured by a bargain, there is 
collusion (Laidler v. Laidler (1920), 36 T.L.R. 510), but an 
agreement to assist the proof of either party's case is not 
collusive, provided facts are not suppressed (7b7d.). It was 
possibly some difference of opinion on what constitutes 
collusion that caused the difference in the estimates of the 
proportion of collusive divorces in Hull given in letters to 
the Manchester Guardian of 29th May and 3rd June from 
‘“SoLiciToR”’ and Mr. S. B. ANDREW respectively. The latter 
was the honorary secretary of the Hull Poor Persons Committee 
from December, 1934, to June, 1941, and has practised in 
divorce matters in Hull for the last twenty years. He wrote 
that cases in which there is present a real and effective 
element of collusion were in the region of 5 per cent., as a 
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maximum. “ Solicitor ’’ had stated that 50 per cent. was a 
fair estimate, but Mr. Andrew’s estimate is one which is 
authoritative and more likely to gain credence. All prac- 
titioners will heartily agree with the view so well expressed 
by Mr. Andrew: ‘‘ There are, admittedly, cases, as I have 
found in my own experience, where honesty has not proved 
the most successful policy, but I still prefer to regard this 
possibly somewhat old-fashioned virtue as the best and the 
most satisfactory principle in the long run on which to conduct 
this branch of a solicitor’s work..." In a letter to the 
same newspaper, dated 9th June, Mr. A. V. RHODEs, president 
of the Hull Incorporated Law Society, expresses similar 
sentiments. 
Search without Warrant 


AGAIN and again lawyers and judges have to draw attention 
to the harm that can be done to the rights of the individual by 
well-intended but misplaced zeal on the part of the authorities. 
Another example occurred at Chester Assizes on 9th June 
(Lhe Times, 10th June) when OrMERoD, J., criticised the 
police for taking a Ministry of Food inspector with them when 
they visited a farm during investigation of a complaint. He 
said: ‘‘ The only inference I can draw is that the inspector 
was taken to the farm so that a search could be made. I 
think that is quite an improper use of the inspector, and I 
hope it is not a practice which is common or will be repeated. 
If the police wish to search premises when they suspect a 
crime has been committed there is a proper way of doing it 
that is, applying for a search warrant and not taking with 
them inspectors of Government departments who have the 
right to search premises for a different purpose. I think it 
must have been an abuse by the inspector of the power 
vested in him.” 


History of Book-keeping 


SOLICITORS will find much to interest them in an exhibition 
which opened in Guildhall, London, on 9th June, where early 
books on book-keeping, and specimens of that art, are on show. 
Among them is Pacioli’s “‘ Summa di Arithmetica,”’ published in 
Venice in 1494. It was the first work on the double-entry 
system ever to be published, and it formed the basis of all 
works on this subject for over a hundred years. One of the 
first to be printed from loose metal type, it is remarkable how 
the vegetable-dye ink in this book has remained black and 
fresh, and the hand-made rag paper crisp and white, to this 
day. It is shown with a page-by-page translation which is 
changed each day. Other interesting exhibits include 
sixteenth-century books on book-keeping in English, Dutch, 
German and Spanish—some of great rarity—from_ the 
unrivalled collection of the Institute of Chartered Accountants 
in England and Wales. The Society of Incorporated 
Accountants and Auditors and Christ’s Hospital have also 
contributed items of particular interest, and from Guildhall 
archives there is an account for cloth supplied by Sir William 
Turner to Samuel Pepys, the valuation of a Wapping china 
shop, and some early ledgers and accounts. Held in connection 
with the Sixth International Congress on Accounting, which 
took place at the Royal Festival Hall, London, from 16th to 
20th June, the exhibition will remain open each day from 
10 am. to 5 p.m. (Sundays excepted) until 28th June. 
Admission is free. 


Reform of Criminal Law 


Dr. GLANVILLE WILLIAMs has, in the correspondence columns 
of The Times of 10th June, put forward a plea which will 
receive much strong support from many of those engaged in the 
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administration of the criminal law. He wrote that no committee 
in the present century has done any routine overhauling of 
the criminal law ; almost all we have had is some consolidation 
of statutes. ‘‘ Many examples could be given of anachronisms 
and unnecessary complexities in, say, the law of larceny, 
that are overdue for The scheme of 
maximum punishments requires reconsideration in the light 
The law of summary arrest is a 


attention. whole 


of changed penal policy. 
confused patchwork ; there has been no proper consideration 
of the policy underlying the creation of offences of absolute 
prohibition and vicarious responsibility; and there are 
some rules of procedure (such as the rule against duplicity 
in charging an offence) which enable guilty persons to escape 
on unnecessary technicalities.’’ He suggested that a committee 
be appointed in order to revive “ the great impetus towards 
reform which on two occasions in the last century so nearly 
succeeded in achieving a simplified codification of the criminal 
law.” 
Problems of Local Government 

IN his presidential address on 11th June at the sixty-seventh 
Annual General Meeting and Conference of the Institute of 
Municipal Treasurers and Accountants (Incorporated), at 
Brighton, Mr. JACK WHITTLE, County Treasurer, Nottingham- 
shire, expressed the view that local interest should be revived 
by having “‘ all-purposes ”’ authorities for the larger towns of 
100,000 or more population, and two-tier counties—with 
200,000 to 1,000,000 population containing districts of 40,000 
Delegations on a larger scale could and should be 
made to these latter. With regard to finance, he stated that 
the increasing dependence on the National Exchequer 
threatened the existence of local authorities, and alternative 


or more. 


sources of revenue should be examined. Particularly 
important was de-rating. Agricultural land, which was 


completely de-rated, benefited from local authority services, 
while there seemed little logic in de-rating factories and not 
offices. He took the view that, as local authorities had to pay 
the full market rate of interest on borrowing from the Public 
Works Loan Board, there seemed no reason why they should 
not have freedom to borrow in the open market. In any case 
the board should adapt its lending methods to accord with the 
flexible borrowing technique developed by local authorities. 
On 12th June, at the same conference, Mr. H. R. RAcpu, 
‘Treasurer of the Harrow Urban District Council, reviewed the 
question of housing finance and the distribution of the burden 
between the national funds, local funds and the tenants. 
He said that the calculation of the subsidies under the Housing 
Act, 1946, was fixed on an average capital cost of £1,100, 
a rate of interest of 3} per cent., and an assumed rent of 
10s. per week. The new subsidies recently announced by the 
Minister of Housing and Local Government had to take account 
of much greater capital cost, increased interest rates and higher 
maintenance charges. There seemed to be justification for 
technical inquiry into the costs of reasonable standards of 
maintenance. He pointed out that the operation of the 
Exchequer equalisation grants to many local authorities 
effectively reduced this burden, but there were strong grounds 
for assuming that rents chargeable could often be increased 
without undue hardship—certainly in the same proportion 
that family incomes had improved. Rebate schemes and other 
devices could be used to ensure that State and rate aid went 
to those in need of it, and there seemed no reason why such 
assistance should go to those able to pay an economic rent. 
Rent levels in general were being maintained at an artificially 
low level, with unfortunate effects on the state of repair of 
privately owned property. 
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CERTIFICATES OF VALUE AND THE NEW 
STAMP DUTY RATES 


As the extended relief on stamp duty on small conveyances 
proposed by this year’s Finance Bill will become operative 
on the day following the passing of the Act, which is expected 
early in July, some notes on the certificates of value which 
will be required under the new provisions may be useful. 
The changes proposed have already been outlined (see ante, 
p. 319), and it is intended to confine attention here to the 
form and effect of the certificates of value themselves. Tor 
brevity, rates of duty have been referred to in terms of 
“ {x per cent.,’’ but it will be realised that duty is chargeable 
by reference to every £50 or part of £50 of the consideration. 

Before Ist August, 1947, there was only one basic form of 
certificate of value for stamp duty purposes with which the 
draftsman of a conveyance, deed of gift or lease attracting 
stamp duty at conveyance rates had occasion to concern 
himself. This was the “ under £500’ certificate introduced 
by s. 73 of the Finance (1909-10) Act, 1910—and in relation 
to leases at a rent not exceeding £20 p.a., with a slight 
modification of wording, by s. 15 of the Revenue Act, 1911 
—and its inclusion in appropriate cases in the instrument 
in question had the effect of exempting the transaction from 
the doubled rates of duty imposed by the Act of 1910. Duty 
thus continued to be payable at the rate of 10s. per cent. 
although the rate of duty applicable where the consideration 
exceeded £500, or where for other reasons the certificate 
of value could not properly be included in the instrument, 
had been raised to £1 per cent. 

The actual form of wording laid down in s. 73 of the Act 
of 1910, though familiar, may conveniently be set out here 
(the words in square brackets being the modification for 
purposes of leases required by s. 15 of the’ Act of 1911). 
It runs as follows, namely, that the transaction effected by 
the instrument ‘‘ does not form part of a larger transaction 
or of a series of transactions in respect of which the amount 
or value, or the aggregate amount or value, of the consideration 
‘other than rent} exceeds five hundred pounds.”’ 

On the further doubling of the basic rate of duty in 1947, 
the operation of the “‘ under £500 ” certificate was specifically 
saved by s. 54 (6) of the Finance Act, 1947, which declares 
in effect that its inclusion in an instrument shall entitle 
the transaction to exemption, not only from the £1 per cent. 
rate imposed in 1910, as it had always done, but also from 
the £2 per cent. rate then introduced. Section 54, however, 
also provides for two further forms of certificate, the inclusion 
of which in an instrument exempts the transaction from 
the full rate of £2 per cent. otherwise chargeable. The first 
of these, the “ under £1,500” certificate as it is commonly 
known, is a certificate of value in the true sense of the term, 
and its wording as prescribed by s. 54 (3) (a) does not differ 
from the “under £500” certificate set out above except 
that the reference to £500 is replaced by a reference to £1,500. 
In the case of leases at a rent not exceeding £20, a similar 
modification in wording is prescribed by s. 54 (5) (4) (see 
91 Sor. J. 613). The effect of the inclusion of the “ under 
£1,500 ”’ certificate in an instrument is, of course, to leave 
the duty payable in respect of the transaction as it was before 
Ist August, 1947, i.e., at £1 per cent. 

The second of the certificates introduced in 1947, which is 
applicable only where the consideration exceeds £1,500 but 
does not exceed £1,950, is not perhaps correctly described 
as a certificate of value at all, since it does not contain any 
direct reference to value. It is merely a statement certifying 





that the transaction effected by the instrument “ does not 
form part of a larger transaction or of a series of transactions ”’ 
(1947 Act, s. 54 (3) (0)), and its inclusion in the instrument 
renders the duty chargeable at a graduated rate rising at 
each {50 step in the consideration towards the full {2 per 
cent. which is payable on transactions over £1,950. This 
anomalous certificate may be conveniently called the “ single 
transaction "’ certificate. 

On a date not later than 12th July next (see p. 336, wife), 
if the provisions of cl. 70 of the Finance Bill become law in 
their present form, subss. (3) to (6) of s. 54 of the 1947 Act 
will be repealed and the “under £1,500" and 
transaction "’ certificates will be abolished. In their place 
the Bill proposes (cl. 70 (2)) to substitute two new certificates, 
both of which will be in the fullest sense certificates of value and 
both of which follow exactly the time-honoured wording of the 
“under {500° certificate with the substitution for “ £500 ”’ 
of, respectively, “£3,000"" and “ £3,450". Again the 
modified wording in the case of leases at a rent not exceeding 
£20 is provided for (cl. 70 (3) (4)). Inclusion of the “ under 
£3,000” certificate will entitle the transaction to be charged 
at the rate of £1 per cent., while inclusion of the “ unde1 
£3,450” certificate attracts a rate of {1 10s. per cent. While, 
therefore, the new “under £3,000” certificate can be said 
to be the counterpart of the present “under £1,500” 
certificate, and has precisely similar effects, it cannot be too 
strongly emphasised that the new “ under £3,450 "' certificate 
is inno sense comparable with the existing “ single transaction ’ 
certificate, from which it differs in three important respects : 

(a4) In form, inasmuch as it refers to the value, ot 
aggregate value, of the consideration. 

(6) In applicability, since there is no lower limit ol 
consideration below which it is not possible to include it 
in the instrument (the “single transaction ’’ certificate 
under the 1947 Act, as has been noticed, only applies where 
the consideration exceeds £1,500 and does not exceed £1,950). 

(c) In its effect, the duty attracted being at the flat 
rate of £1 10s. per cent., and not at a varying percentage. 
Clause 70, like its predecessor, s. 54 of the 1947 Act, 

preserves unaltered the familiar “ under £500" certificate, 
so that those engaged in drafting conveyances, etc., for 
execution after the passing of the Finance Bill will have 
three possible forms of certificate to consider for incerporation, 
all being worded alike and differing only in the maximum 
amount or value of consideration named, and having the 
following effect :-— 
Type of Certificate 
“under £500 ”’ 
“under £3,000 ”’ 
“under £3,450 ”’ 
It must, of course, be borne in mind that where the certificate 
which would prima facte be appropriate having regard to the 
consideration cannot properly be given, it may nevertheless 
be possible to obtain partial relief from the full rate of duty 
by the inclusion in the instrument of one of the other 
certificates. If transaction A_ (consideration £450) is 
associated with transaction B (consideration £300), neither 
can claim the benefit of the 10s. rate since the “ under £500” 
certificate cannot properly be included in either instrument. 
On the other hand, both instruments can legitimately include 
a certificate in the “ under £3,000"’ form and duty will 
thus be paid at £1, instead of £2, per cent. as would have been 


single 


Appropriate Rate of Duty 
10s. per cent. 
£1 per cent. 
£1 10s. per cent. 
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the case if no certificate at all had been given. It will be 
seen, therefore, that in any transaction in which the 
consideration does not exceed £500 there may, according to 
circumstances, be any one of four different rates of duty 
payable, that is to say, any one of the three concessional 
rates associated with the three certificates, or the full £2 per 
cent. if no certificate at all can be given (e.g., where 
transaction A (consideration £450) is associated with 
transaction 1 (consideration £3,100): here the aggregate 
consideration exceeds £3,450 and no relief is obtainable). 
Similarly, in transactions in the range £500 to £3,000, there 
are three possible rates of duty according to circumstances. 

The position of conveyances, ete., to charities, which under 
the 1947 Act are exempted from the doubled rates of duty 
then imposed, provided that the instrument is adjudicated, 
appear to be greatly affected by the proposed 
changes this year. Section 54 (1) of the 1947 Act, which is 
not repealed, provides that “this Part Le., Pt. VI) of this 
Act so far as it increases any duty . Shall not apply in 
any case where the conveyance, transfer or letting is made 
or agreed to be made to a body of persons established for 
purposes only or to. thie trust so 
provided that no instrument not stamped with 
hich it would, apart from this subsection, be liable, 


does not 


charitable trustees of a 
established : 
the duty to i 
shall be deemed by 
stamped unless it has in accordance with the provistons of 
s. 12 of the Stamp Act, 1891, been stamped with a particular 
stamp denoting that it ts duly stamped.” Obviously, 
therefore, where any such conveyance, etc., is expressed to 


viftue of this subsection to be duly 
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be for a consideration exceeding £3,450, when duty at £2 per 
cent. would in any case be payable apart from s. 54 (1), 
adjudication will be necessary. It will also be necessary 
when the consideration exceeds £3,000, whether or not the 
instrument contains the ‘‘ under £3,450"’ certificate, since 
cl. 70 (1) (4) of the Bill provides that Pt. VI of the 1947 Act 
‘ shall have effect as if it directed the duty to be one and a 
half times (instead of double) the duty which would have been 
chargeable immediately before Ist August, 1947’ where the 
“under £3,450” certificate is included. On the other hand, 
where the consideration does not exceed £3,000 and the 
“under £3,000” certificate can properly be included, there 
is no advantage to be gained by submitting the instrument 
for adjudication. If, however, the consideration were under 
£3,000, but the only certificate of value which could be 
included were the “ under £3,450 ”’ variety, the duty payable 
would seem to be reduced from {1 10s. per cent. to £1 per 
cent. by submitting the instrument for adjudication. Of 
course, if no certificate of value is included the instrument 
will in any case have to be adjudicated if duty at £2 per cent. 
is to be avoided. 

It may be appropriate to recall, in conclusion, that s. 30 
of the Finance Act, 1949, provides that any sale or contract 
or agreement for the sale of goods, wares or merchandise 
shall be disregarded for the purpose of certificates of value 
and that such certificates shall be construed as leaving out 
of account any matter which may be so disregarded. 
Clause 70 (4) of the Finance Bill applies this provision to the 
new certificates of value as it applied to the old. 


DESERTION : DOCTRINE OF CONDONATION 
INAPPLICABLE 


THE recent decision of the Court of Appeal in Perry v. Perry 
1952] 1 AILE.R. 1070; ante, p. 358, is arefreshing and welcome 
authority on the subject of desertion. Whether the husband 
or the wife be the deserting party it has always seemed 
unreasonable that the doctrine of condonation should be 
applicable in cases of statutory desertion. There is really 
no analogy between the matrimonial offence of desertion 
and other matrimonial offences such as adultery and cruelty. 
In cases of adultery and cruelty there is an act (or a series of 
acts, as in the case of a “course of conduct ’’ constituting 
cruelty) which can be regarded as a self-contained incident 
and is complete on commission. It is perfectly intelligible 
to apply the doctrine of condonation to the offences of 
adultery and cruelty. For example, a husband who, with 
full knowledge of his wife’s adultery, has sexual intercourse 
with her must be deemed to have forgiven his wife’s past 
misconduct and to have reinstated her as his wife (Henderson 
v. Henderson and Vidler |1944) A.C. 49), But the doctrine 
should not apply in cases of statutory desertion, for desertion 
cannot connote a state of mind over a moment or short period 
of time. The real question for consideration here should be 
simply this: Are the parties acting in such a way as to 
indicate that they really intend to resume married life again 
or the opposite ? 

In Perry v. Perry, supra, the parties were married in 
July, 1939. On 6th July, 1944, the wife deserted the husband. 
In December, 1949, after she had written to him asking 
for some money, he began to visit her at fortnightly intervals, 
and on two or three occasions between December, 1949, and 
March, 1950, intercourse took place. The husband was 


still anxious for a reconciliation, but the wife refused to 
come back, and he ceased his visits in March, 1950. 


She was 


pregnant by him and a child was born on 6th December, 
1950. The learned commissioner was satisfied that from 
July, 1944, up to the presentation of the husband’s petition 
for divorce the wife had a firm and constant intention never 
to return to her husband, but the learned commissioner 
considered himself bound by the decision in Viney v. Viney 
1951. P. 457 to hold that the acts of intercourse had put 
an end to the period of desertion, and thereupon dismissed 
the husband's undeferfded petition. Irom that decision the 
husband appealed. 

Before coming to the decision of the Court of Appeal in the 
above case, it may be useful to pause and consider the general 
position. Condonation simply means forgiveness and recon- 
ciliation with full knowledge of all material circumstances ; 
it must completely restore the offending party and must be 
followed by cohabitation. It is a mistake, however, to 
think that this state of affairs can only be evidenced by 
resumption of sexual intercourse between the parties. There 
may be, and in fact are, cases where the parties become 
genuinely reconciled to each other, but no sexual intercourse 
takes place to mark that reconciliation. As Viscount Simon, 
L.C., pointed out in Henderson v. Henderson and Vidler, supra, 
whether reinstatement goes to the length of connubial inter- 
course depends on circumstances ; there may be cases where 
the wife is received back into the position of wife in the 
home, though further intercourse has not taken place. 
However, for the purpose of our present investigations, 
let us confine our attention to the subject of sexual intercourse 
as being evidence of condonation in relation to the matrimonial 
offence of statutory desertion. 

In Latey on Divorce, 14th ed., at p. 133, under the sub- 
heading of ‘‘ Casual marital intercourse,’’ there appears the 
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passage: ‘‘ Marital intercourse on a single occasion does not 
necessarily operate as condonation of existing desertion or 
break the statutory period of desertion.’”” In Mummery v. 
Mummery (1942) P. 107 the parties were married on 
25th April, 1931, and from the early days of the marriage the 
husband was inattentive to his wife. In 1936 he brought 
another woman to the home against his wife’s wishes. 
Consequently the wife left the home. The husband did not 
supply her with money and continued to associate with the 
other woman. In 1939 he told his wife that he wanted a 
divorce at the earliest possible moment. In September, 1939, 
the husband became an ambulance driver and went with 
his unit to France. He was evacuated in the retreat from 
Dunkirk, and on his arrival in England in June, 1940, he 
telephoned to his wife and said: “I will look in and see you 
on my way to my grandmother’s.”” He did not express 
any intention at that time of coming to stay with his wife. 
In the course of dinner together the husband said, “I will 
stay the night if you like,” and the wife agreed as she hoped 
that her husband would repent and make a home with her. 
They spent the night together and marital intercourse took 
place. Next morning the wife invited her husband to resume 
married life and to settle down. The husband replied, 
“Don’t be an idiot. It does not follow that because a man 
stays with you he is going to love you again,” and thereupon 
he left her and never returned to her. Before bringing her 
petition the wife wrote to her husband, saying, ‘‘ When you 
came back from France and I stayed with you that night 
at the ‘ White Horse ’ I felt sure that this would be a beginning 
but you went off again the next morning apparently quite 
unconcerned about my feelings.’’ The husband replied, 
“To be quite frank with you, it has never been in my mind 
to settle down again.’’ The wife then, on 12th April, 1941, 
presented a petition for divorce on the ground of desertion. 
It was neld by Lord Merriman, P., that in the circumstances 
the single occasion of marital intercourse did not operate as 
condonation of the desertion before June, 1940, and did not 
break the continuous desertion for upwards of three years 
immediately preceding the presentation of the petition. In 
the course of his judgment in that case the learned President 
pointed out that a resumption of cohabitation in the full 
sense of the word puts an end to a state of desertion, and that 
not merely because it condones the previous desertion for 
whatever time that offence has lasted, but also because a 
resumption of cohabitation is the exact negation of a state 
of desertion. The two things cannot exist together. Did 
the fact that the husband and wife for one night resumed 
marital intercourse constitute a resumption of cohabitation 
so as to condone the previous desertion and bring the state 
of desertion to an end? In the learned President’s view the 
law was that, as regards the wife at any rate, an act of sexual 
intercourse was not conclusive on the question of condonation, 
and that it did not raise an irrebuttable presumption that 
cohabitation had been resumed. 

It will be observed that in Mummery v. Mummery the 
wife was the petitioner, and emphasis was placed on the fact 
that it is always praiseworthy for a wife to try to regain her 
husband’s affection. But what is the position where the 
husband is the petitioner? In Whitney v. Whitney [1951] 
P. 250 the parties were married in 1938. On his demobilisa- 
tion in 1945, the parties cohabited for a short period in Hull 
during the autumn of 1945. They were unable to obtain 
premises which were satisfactory as a matrimonial home, and 
towards the end of 1945 the wife returned to her parents in 
Leeds. The parties never had a home together afterwards. 
During 1946 and 1947 the husband visited the wife at Leeds 
on some half-dozen week-ends, and during those week-ends 
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marital intercourse took place, the last occasion of such 
intercourse being in August, 1947. The wife by her petition, 
which was dated March, 1950, alleged desertion from 1945. 
The husband by his answer, dated 17th July, 1950, also alleged 
desertion from 1945. It was found that the separation in 
1945 was brought about by an act of desertion on the part 
of the wife, and the only question was whether the acts of 
intercourse terminated desertion before the husband's answer 
was filed on 17th July, 1950. Willmer, J., held that the 
wife had started to desert her husband in December, 1945, 
and notwithstanding the fact that intercourse had taken place 
in 1946 and 1947 (one act at least of such intercourse having 
taken place within three years of the husband’s presenting 
his answer on 17th July, 1950), in law the desertion started 
by the wife in December, 1945, had never ceased to run 
but continued running for a period exceeding three years 
preceding the presentation of the husband’s answer. 

However, the view taken by Willmer, J., in Whitney v. 
Whitney, supra, that resumption of marital intercourse 
does not break the statutory period of desertion did not find 
favour with the Divisional Court in Viney v. Viney 1951) 
P. 457. In that case the parties were married in June, 1945, 
and had two children. In February, 1950, a guardianship 
order was made in favour of the husband. In July, 1947, 
the wife had obtained a maintenance order on the ground 
of her husband’s wilful neglect to maintain her. She left 
her husband and went to live with her mother, taking the 
children with her, but on 28th November, 1947, the above- 
mentioned maintenance order was discharged on the ground 
of her adultery. There was no appeal from that discharge. 
On 30th March, 1950, the wife returned to her husband's 
house because she had nowhere to go. On at least three 
occasions the husband had sexual intercourse with his wife. 
On 27th October, 1950, the husband turned the wife out of the 
house. The wife then took out a summons for desertion. 
The learned magistrate took the view that there never had 
been any resumption of cohabitation between the parties 
and dismissed the summons. On appeal by the wife, the 
Divisional Court (Lord Merriman, P., and Havers, J.) held 
that as the husband, with full knowledge of the wife's adultery 
and without any fraud on her part, had sexual intercourse 
with her, he could not be heard to say that he had not con- 
doned her adultery and reinstated her as his wife; he had 
turned her out of the house in October, 1950 ; and therefore 
there was no answer to the charge of desertion. The 
Divisional Court also expressed the opinion that Whitney v. 
Whitney, supra, was wrongly decided. 


Dealing then with the narrow but very important point 
as to whether the fact of marital intercourse between the 
parties constitutes a resumption of cohabitation so as to 
terminate desertion, it can only be said that the position in 
this respect has been far from clear. It may be that a 
distinction has been made between a wife and a husband ; 
it may be that one act of marital intercourse has been regarded 
differently from several such acts. But whatever view one 
takes of the authorities there does not appear to have been 
any principle upon which one could rely with certainty. 


It is therefore all the more encouraging to return to the case 
which gave rise to our investigations, namely, Perry v. Perry, 
supra. The Court of Appeal (Sir Raymond Evershed, M.R., 
and Jenkins and Hodson, L.JJ.) held that in the circumstances 
of that case acts of sexual intercourse between the parties 
during the three years before presentation of the petition 
did not disable the husband from obtaining a decree, and that 
the doctrine of “ condonation ’’ could not properly be applic- 
able to the offence of desertion before presentation of the 
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petition. The appeal was allowed and the husband petitioner 
was granted his decree. The Master of the Rolls in a most 
illuminating judgment pointed out that desertion as a ground 
for divorce differed from the statutory grounds of adultery 
and cruelty in one important respect: the offence founding 
the cause of action was not complete until the action was 
constituted. If one spouse had committed adultery or 
cruelty, the other spouse had an accrued right to petition for 
divorce. The deserted spouse had no such right. If the 
deserting spouse genuinely wished to return, the partner 
could not refuse reinstatement. Indeed, as Denning, L.]., 
had observed in Bartram v. Bartram 1950) P. 1, it was contrary 
to public policy that the deserted spouse desiring a resumption 
of cohabitation should be embarrassed in efforts at recon- 
ciliation. It was for this reason that the doctrine of 
“condonation”’ could not properly be applicable to the 
offence of desertion before presentation of the petition. 
Approaching the matter as ves integra and without regard to 
authority, the question whether cohabitation or marital 
relationship had or had not been resumed was one of fact and 
degree to be determined according to commonsense principles. 
Sexual intercourse was beyond doubt a most important 
incident in the relationship ; but an act, or two or three acts, 
of intercourse without more could not sensibly be regarded 
as necessarily determining the question ; mutual intention 
in the matter was plainly essential. The implication of 
desertion was a rejection of all the obligations of marriage. 


A Conveyancer’s Diary 
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Finally, the fact that a child was born to the wife in the 
present case did not alter the position, for the quality of the 
acts of intercourse could not be affected by the accident of 
their result. 

In conclusion, let us enunciate the following general 
propositions applicable to the matrimonial offence of 
desertion : 

(1) The doctrine of ‘“‘ condonation’”’ (which, it may be 
noted, is not defined by statute) is not applicable to the 
offence of desertion. 

(2) A resumption of cohabitation by the parties, both 
intending to take up married life together, determines the 
desertion. Of course, there may be a fresh and subsequent 
desertion by one, or even both, of the parties, but that is 
a separate matter. 

(3) An act, or even several acts, of marital intercourse, 
though an important matter for consideration, does not 
in itself necessarily amount to a resumption of cohabitation. 
In every case one has to look at all the circumstances and 
decide whether or not the parties, who have come together 
for one night, or even longer, mutually intend to take up 
married life again together. 

And by way of corollary we may add :— 

(4) To constitute resumption of cohabitation it is not 
essential that there should be marital intercourse either at 
the inception of living together again or, indeed, at any time 
thereafter (cf. Weatherley v. Weatherley |1947| A.C. 628). 

M. 


WILLS: EVIDENCE OF REVOCATION 


IF a testator is known to have made more than one will, 
the mere fact of the making of the later will does not effect 
a total revocation of the earlier one, for both are capable of 
being admitted to probate to form one combined testamentary 
disposition ; in order that the later will should revoke the 
earlier it is necessary that it should revoke it either 
expressly or by implication, i.e., in the latter case by making 
dispositions inconsistent with those of the earlier will. This 
well-known principle can be illustrated by many cases, for 
example, Hellier v. Hellier (1884), 9 P.D. 237. 

The deceased made a will in 1864 whereby he named his 
wife universal legatee and appointed her his sole executrix, 
and after his death in 1883 this will was propounded by her. 
It was alleged by the next of kin, however, that in 1877 the 
deceased made another will, which contained the appointment 
of another as executor and which revoked the will of 1864, 
but that this later will could not be found. The evidence 
showed that the deceased did execute a will in 1877, and that 
after its execution the deceased had commented on its 
contents to the witnesses, saying that he had taken care of 
his wife and that there would be something for a nephew. 
The will had then been placed in a sealed envelope and handed 
to the proposed executor, but the latter died in the lifetime 
of the deceased and thereupon the will, still in its sealed 
envelope, had been handed to the deceased. That was the 
last which had ever been seen of the 1877 will. After the 


deceased’s death the 1864 will was found, with the following 
memorandum at the foot: ‘‘ This will is now useless, a new 
will having been made in October, 1877, upon my wife telling 
me she was sorry she had ever seen me or ever married me, 
which accounts for her strange conduct towards me and the 
behaviour of her niece to me, whom I have maintained for 
the last thirty years.” 


The court admitted the 1864 will to probate. It was 
accepted as a fact that the testator had executed another will 
in 1877, and that that will made, in part, a different disposition 
of his property, but Butt, J., did not think that there was 
evidence from which he ought to infer that there had been 
any change of the executorship, or any revocatory clause in 
the second will, or any bequests in it wholly inconsistent with 
the first will. Those being the established facts, the conclusion 
to be drawn from the earlier authorities on the subject was 
that, in the absence of any revocatory clause in the second 
will or a change in the executorship, the second or last will 
could not be held to have revoked the earlier will unless the 
dispositions of the earlier will were wholly altered by it, and 
in this case there had been no such complete alteration of 
the disposition of the deceased’s property. 

It may be observed that the 1877 will was treated, from 
one point of view, as if it had been a codicil to the 1864 will, 
and its destruction animo revocandi (for that is the presumption 
which arose in regard to it when it could not be found among 
the deceased’s effects at his death) as a revocation merely of 
its own contents. As to the memorandum written by the 
deceased on the 1864 will, the view of the court was that it 
was doubtful whether it could be received as evidence to show 
an intention to revoke that will; but it was unnecessary to 
decide this question, since even if the memorandum were 
admissible it amounted to no more than an indication that 
there had been some alteration by the deceased of his 
dispositions: it did not show that there had been a total 
alteration. 

Hellier v. Hellier shows the principle on which cases of this 
kind must be approached, but in practice complications occur 
where it is known that the second will was prepared by a 
solicitor, and that it is the practice of that solicitor to include 
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a Clause of revocation in all wills prepared by him, at any 
rate in the absence of express instructions to the contrary. 
Two recent cases illustrate the problem which then arises. 

In In the Estate of Hampshire (1951) W.N. 174 the deceased 
died in 1949 and probate was sought of a will which he had 
executed in 1926. This will had been deposited with a local 
tirm of solicitors, who had drawn it for the deceased, and it 
was produced at his death from their custody. Between 
1926 and his death the deceased had retired from business 
and had moved to another part of the country, where he 
lived for some years. There was evidence (which the court 
accepted) that at some date during this period of his life the 
deceased executed another will, probably in 1938 or 1939, 
but this will could not be found at the deceased’s death and 
there was nothing known about it or its contents except that 
it had apparently after its execution been given to the deceased 
by the solicitor who had prepared it. This solicitor’s offices 
had been destroyed by enemy action and no papers relating 
to the later will had, therefore, survived, and he had no 
recollection of the contents or the witnesses. Nor could the 
solicitor depose with absolute certainty as to whether the 
will contained a clause revoking former wills. 

The judgment of Karminski, J., is very shortly reported. 
He said he found it very hard to believe that a solicitor would 
be likely to draw a will without a revocation clause, and in 
his view the testator had executed a will about 1938 which 
effectively revoked the earlier will of which probate was 
sought. In those circumstances, the learned judge felt 
compelled to reject the 1926 will, with the result that the 
deceased was to be treated as having died intestate. 

Now this was an important decision, for many solicitors’ 
offices were destroyed during the war and cases will continue 
to occur for many years to come where it is known that a 
testator had a will properly drawn for his execution by a 
solicitor, but, in the absence of the will itself, no secondary 
evidence is available of its contents because of the destruction 
of the solicitor’s papers and records. On the strength of this 
decision a practice could have grown up whereby the mere 
execution of a will, if that will was prepared by a solicitor, 
would have presumptively indicated a revocation of all earlier 
testamentary dispositions by the same testator. This has not, 
however, happened. 

In In the Goods of Wyatt [1952] 1 T.L.R. 1294 ; ante, p. 362, 
the facts were in many ways very similar. The testatrix 
made a will in 1935 which was found after her death and of 
which probate was sought. It was also known that the 
testatrix had made another will in 1937, which had been 
prepared upon her instructions by a solicitor, but this will 
was not found at her death and there was no evidence of any 
kind concerning its contents. The offices of the solicitor 
who had prepared this will had also been destroyed during 
the war, so that no draft or record of the 1937 will could 
be produced by him. He deposed that it was his practice 
to include a revocation clause in any draft will prepared 
by him on the instructions of a client, and stopping at this 
point it would have been justifiable, on the authority of 
In the Goods of Hampshire, to conclude that the 1937 will had 
contained a clause revoking all earlier wills. But the evidence 
of the solicitor in this case was a great deal more detailed 
than the evidence of his colleague in the earlier case—according 
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to the report of the earlier case, at any rate—and he described 
the various stages which were customary in his firm in the 
preparation of a will, including the sending of the draft for 
perusal and approval to the client, the making of any amend- 
ments or deletions desired by the client, and the engrossment 
of the final draft incorporating such amendments and deletions. 
On this evidence it was clear that even if the original draft 
prepared by the solicitor had contained a revocatory clause, 
in accordance with his usual practice, the client had had 
an opportunity, of which she might have availed herself, 
of deleting that clause, and the final will as engrossed for 
her would then have contained no such clause. It would 
seem probable that the routine adopted by the testatrix’s 
solicitor in this case is, in fact, the normal routine in most 
solicitors’ offices. 

In these circumstances Collingwood, J., refused to draw 
the inference that the second will contained a revocatory 
clause. In Cutto v. Gilbert (1854), 9 Moo. P.C. 131, 
Dr. Lushington had said in a somewhat similar case (at 
p. 140): “ The first fact to be proved is the execution of 
some subsequent testamentary paper; and we here think 
it right to observe, that we are of opinion, that where the 
revocation of an existing will is sought to be established 
by the proof of the execution of a subsequent will, not appear- 
ing, and where there is no draft or instructions in writing, 
where such fact is to be proved by oral evidence only, such 
evidence ought to be most clear and satisfactory ; for we 
concur in the opinion which has been expressed by very 
learned persons, that to revoke an existing will by parol 
evidence alone that another will has been executed, is, though 
the law may admit of it, a course of proceeding not unattended 
with danger, and, consequently, that such oral evidence 
ought to be stringent, and conclusive.’’ In the present case, 
to find that the missing will contained a revocatory clause 
would have involved two assumptions, that the solicitor’s 
ordinary procedure had been followed in the preparation of thi 
missing will, and further that the testatrix had accepted thx 
draft prepared for her without amendment or deletion. In 
the judgment of Collingwood, J., these assumptions ought 
not to be made, for to do so would be to substitute surmise 
for the ‘‘ stringent and conclusive ’’ evidence which Cutfo v. 
Gilbert showed to be required in cases of this kind. As to the 
earlier decision in I7 the Goods of Hamfshire, Collingwood, J., 
expressed the view that there must have been evidence in 
that case which does not appear in the only report of that 
decision available (a very short and not satisfactory report) 
which compelled Karminski, J., to the conclusions which h« 
reached: the evidence in In the Goods of Wyatl justified 
another conclusion. 

It is thus clear that the burden of proof upon those who 
seek to set up the revocation of a physically existing testa 
mentary document by a subsequent document which cannot 
be produced is not materially lightened by the mere fact 
that the missing document was prepared in draft form by a 
solicitor, and that the practice of the solicitor who prepared 
it was to include a revocatory clause in all such documents 
as a matter of routine. If In the Goods of Hampshire suggests 
the contrary, it would seem preferable to follow the more 
recent decision, where the evidence on which cases of this 
kind necessarily turn was analysed with much greater care. 
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CONVERSION WITHOUT STRUCTURAL ALTERATION 


A TENANT whose lease prohibits him from sub-letting part of 
the demised premises and who desires freedom from the 
restriction in question may, if he looks round, find that 
various types of statutory relief have been provided. There 
is a remedy under the Law of Property Act, 1925, s. 84 (12), 
applicable only if the term of the lease exceeds seventy years, 
of which fifty must have expired, but available in the case 
of any restrictive covenant, the applicant having to show 
that the restriction is obsolete or that its continued existence 
would impede the reasonable user of the land, or that 
beneficiaries have agreed to its discharge or modification, or 
that they will not be injured thereby. Then there is the 
Housing Act, 1936, s. 163, applicable regardless of length of 
term, and which I will deal with in more detail in my next 
paragraph. Lastly, we have Defence Regulation 68cB, under 
which the tenant may be able to register living accommodation 
and let it, on the approved terms, in defiance of “ any 
provision to the contrary in any lease or tenancy or in any 
covenant, contract or undertaking relating to the use to be 
made of any land.” 

The tenant in S/ack v. Church Commissioners for England 
[1952] 1 All E.R. 1352 may not have been qualified. for an 
application under the Law of Property Act, 1925, but may 
have preferred to have the terms, if any, on which he might 
secure freedom from restriction to be decided by a court of 
law rather than by a local authority, as would be the case 
if he proceeded under Defence Regulation 68cB. At all events, 
he made his application to the local county court under the 
Housing Act, 1936, s. 163, which runs: ‘‘ Where it is proved 
to the satisfaction of the county court on an application by 
the local authority or any person interested in a house that, 
owing to changes in the character of the neighbourhood in 
which the house is situate, the house cannot readily be let as 
a single tenement but could readily be let for occupation if 
converted into two or more tenements, and that, by reason 
of the provisions of the lease or of any restrictive covenant 
affecting the house, or otherwise, such conversion is prohibited 
or restricted, the court, after giving any person interested an 
opportunity of being heard, may vary the terms of the lease 
or other instrument imposing the prohibition or restriction so 
as to enable the house to be so converted subject to such 
conditions and upon such terms as the court may think just.” 

The applicant tenant held, of the respondents, the lease of 
a London house which prohibited him from dividing it into 
single-room flats, which he was anxious to do, his object 
being to let them furnished. The scheme did not involve any 
structural alteration of the house and, as the case went 
(it was not disputed that there had been changes in the 
character of the neighbourhood, etc.; incidentally, that 
condition may be dispensed with now if planning permission 
for conversion has been granted: see the Housing Act, 1949, 
s. 11), this gave the respondents, who opposed the application 
in the interests of other tenants on the estate, an argument 
which would not have been available in the case of an 
application under the Law of Property Act, 1925, or of 
registration under Defence Regulation 68cB. For the Housing 
Act, 1936, s. 163 (a provision to be found in Pt. V, which is 
headed *“‘ General ’’), speaks, as we have seen, of the con- 
version of a house into two or more tenements ; and a house 
is, after all, a physical entity though the expression is often 
used figuratively (e.g., ‘‘the House rose at 11.45 p.m.” 
“this one’s ‘on the house ’,’’ etc.). The only reference to 
the subject in the interpretation section, s. 188, is a provision 


by which ‘‘ house’ includes any yard, garden, outhouses 
and appurtenances belonging thereto or usually enjoyed 
therewith "’ ; not very helpful but, subject to the consideration 
that appurtenances may be intangible, on the whole tending 
to support the respondents’ case. 

The learned county court judge decided that the section 
applied notwithstanding the absence of intention to effect 
any structural alteration, and the Court of Appeal upheld 
him. In his judgment Somervell, L.J., said that the section 
was intended to cover cases where structural alteration was 
necessary and, as a rule, would make a more serious inroad 
on the covenants of the lease than would a breach of covenant 
with regard to letting. Words had to be used to cover that 
and ‘‘I should have thought that, prima facie, the 
greater included the less . I do not find any difficulty in 
construing the word ‘ converted ' to cover the type of 
change which is contemplated here.’’ If one assumed a case 
in which a house, let as a single tenement, could be let as 
two or self-contained flats without any structural 
alteration, “I cannot see why the county court should not 
have jurisdiction to deal with an application of that kind 
under the words used in the section . The section leaves 
it to the court to decide what shall be sanctioned” and 
(apparently) any terms on which it shall be sanctioned. 
(It seems likely that the variation limited the lessee to 
‘furnished "’ letting, anticipating agreements which might 
create statutory tenancies.) 

No one will doubt but that the intention of the Legislature 
when passing this Act was the provision as well as the 
preservation of dwellings; but it was arguable that the 
language of ‘s. 163 contemplated physical conversion only. 
However, ‘‘ any restrictive covenant affecting the house ”’ 
may include covenants restricting user and covenants 
restricting alienation as well as covenants prohibiting 
structural alterations (all three are likely to have been repre- 
sented in the applicant’s lease) and on these lines one can 
arrive at the conclusion that ‘“‘ conversion of the house ’’ must 
include a mere change of user and modifications of restrictions 
on sub-letting. One may still respectfully query the reasoning 
which makes this a case of ‘‘ the greater covering the less ”’ ; 
indeed, far more damage may, in some cases, be done to a 
reversion by the sub-letting of parts of a house intended for 
single occupation than by effecting structural alterations. 


Case, 


more 


An authority which seems to be in point, but is not referred 
to as having been cited, is Wilkinson v. Rogers (1864), 
2 De G., J. & Sm. 62, in which the mesne lessee of a house 
(now, at all events, on the Paddington Estate of the respondents 
in the recent case) alleged that his tenant and sub-tenant had 
infringed a covenant “‘ not to make a shop of the said premises, 
or carry on any offensive, etc., trade, or in any way alter the 
architectural appearance of the said premises”; also not to 
do anything which would expose the head lease to forfeiture. 
The head lease, of which both defendants had notice, obliged 
the lessee to keep and use the premises as and for a private 
dwelling-house only, etc.; ‘but if any or either of the 
adjoining or adjacent premises shall be converted into a shop, 
he the said lessee, shall be at liberty to convert the premises 
hereby The sub-tenant had 
displayed a notice ‘‘ Alpheus Andrews. Coal Office. And at 
the Coal Exchange,”’ and the defence relied on the fact that 
“Fisher, Photo- 


demised to a similar use.” 


the house next door bore a notice reading 


grapher,”’ the tenant having built a studio at the back and 
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displaying a frame with samples of his art in front. It was 
held that the absence of architectural or structural change 
made no difference; that the defendant’s house had been 
converted into a shop (though coals were not sold over the 
counter) which meant ‘‘ a place for the sale of goods’; but 
that this also applied to the house next door. (This, of course, 
was before Robinson v. Graves |1935) 1 K.B. 579 (C.A,) 
decided that s. 4 of the Sale of Goods Act, 1893, did not apply 
to an agreement to paint a portrait, skill predominating ; and 
Newman v. Lipman (1950), 94 Sor. J. 673, that street photo- 
graphers taking deposits on account of the prices of unsolicited 
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photographs were not engaged in street trading, i.e., the 
selling or exposing or ofiering for sale of any article or thing, 
within s. 29 (1) of the London County Council (General Powers) 
Act, 1947.) On these lines Knight-Bruce, V.-C., held that 
“convert ’ must be considered as used in the same senses in 
both parts of the clause, and that the facts certainly did not 
warrant an interim injunction ; and Turner, L.J’s judgment, 
in rather wider terms, might well have been cited in Stack v. 
Church Commissioners, notably the passage: “‘ I am disposed 
to think that a building may be converted into a shop either 
by structural or architectural alteration or by user.” 


R. B. 


HERE AND THERE 


LAW REFORM COMMITTEE 
Nor long ago it was announced that the Lord Chancellor 
would shortly set up a law reform committee “ to assist the 
Government in bringing the law more into line with public 
opinion.”’ That strikes the right democratic note, of course, 
for the century of the common man. It seems sound enough 
as an aspiration. The law is the garment which clothes 
the body politic and it is assuredly the wearer who knows 
best whether it fits or not. Certainly he won’t want either 
the constriction of a strait jacket or the embarrassment of 
a floating, flapping “‘ reach-me-down,’’ so loose that his arms 
and his legs can never find their way about it. No doubt 
the committee’s raison d’étre will be to take the customer's 
measurements and then, always assuming that there is any 
cloth, to find means of cutting the coat according to it. 
A little awkwardness may, of course, arise if the customer 
has expressed a preference for cloth of gold or Tyrian purple 
at the precise moment of an export-import crisis, but actually 
to the apostles of popular government the difficulty is more 
apparent thanreal. The thing, it has long ago been discovered, 
is not to give majorities what they ask for (they might even 
ask to be left alone by reformers and fuss-pots), but to give 
them what they would ask for if they judged purely and 
disinterestedly and truly, and this notional will of the people 
resides, naturally, in the breasts of the public-spirited. The 
expert always feels in his bones that he knows best, whether 
he’s the man in Whitehall or a member of the Jacobin Club. 


DIFFICULT MEASUREMENT 
Ir will be interesting to see to which limb of the body politic 
the new committee will first apply its tape measure. There 
are so many outfitters busy just now measuring the great 
inert giant for shoes and hats and gloves and padded breeches 
(against the kicks of outrageous fortune) that he himself 
is hardly visible in the milling crowd. Commissions and 
committees and boards of inquiry of every description have 
been, are and are likely, in increasing numbers, to continue, 
sitting all over him. We’ve had betting and defamation 
and now we've got taxation and pensions for the middle classes 
and security at Broadmoor and that latest manifestation of 
the war of the sexes, the Royal Commission on Marriage and 
Divorce. Whether the poor little law reform committee will 
be able to elbow its way into the scene of operations or make 
its voice heard above the general hubbub when it feels that 
it has something useful to say, remains to be seen. But its 
main trouble is going to be that whereas the very word 
“reform ’’ embodies the conception of a known shape and 
presupposes an agreed design, there is really no longer any 
agreement on the shape or purpose of the human animal. 
As the “free and lawful man’’ he was as comprehensible 
as Chaucer’s yeoman; as the “ ordinary reasonable man ”’ 
he was as sensible as Cobbett, and the common law fitted 
both very well indeed. But who can begin to draw up a 
code of laws for Proteus who changes his shape before your 
very face, or prescribe a wardrobe for a creature before you 
have decided whether he is to have all the arms of Braiereus 
or wear his head between his shoulders like Mandeville’s 
monstrosity, whether he is to spend his time flying like a 


meteor or burrowing like a mole? Yet these are not more 
diverse than the shifcing images of the human figure, distorted 
to fit the theories of all the economists, psychiatrists, social 
philosophers and political publicists who have been pushing 
him around so long that he has forgotten what manner of man 
he was and normality has vanished with the conception 
of anorm. First catch your hare. First conceive your man, 
before you reform the law that is to govern him. Did you 
notice the shock produced in one of those wireless discussions, 
a couple of weeks ago, when someone bluntly remarked 
that present-day politicians don’t like free men? Surely, 
it was politely suggested, he meant one sort of politician. 
No he didn’t--he meant the whole lot. The chairman passed 
discreetly to another question. 
MEANS AND ENDS 

Tuis fundamental split as to the nature of human beings 
lies at the root of the irreconcilable differences which have been 
apparent from the beginning in the evidence given before the 
matrimonial commission. Finding out what is “in line 
with public opinion ’’ on the subject of married relations 
promises to present the commissioners with something of 
the difficulty of striking an average between soya beans and 
pterodactyls and taking away the object you first thought of. 
Again, when it comes to teaching in the schools or the 
administration of prisons, ‘“‘ reform ’’ conveys practically no 
meaning except a general assurance of good intentions, since 
the shape of the thing desired is simply not agreed. Both 
schools and prisons are meant to produce human beings, 
but a factory would not easily solve its production problems 
until it had decided whether it was to manufacture geometry 
sets or gum boots. ' After all, means stand in direct relation 
to their ends. One is made particularly keenly aware of 
this when education and the penal problem coincide. At 
the last conference of the Prison Officers’ Association the 
members discussed, i#ter alia, some interesting sidelights on 
the educational facilities available in prisons and the some- 
what unpredictable advantages they offer to the beneficiaries. 
There was the case of the totally illiterate man who elected 
to take a shorthand course. There were three other illiterates 


who, being unable to write their own names in their native, 


English, decided to take a course in German. There was the 
one-armed man who took a course in mining. There were the 
four barrow boys who took a dramatic arts course and learnt 
to declaim Shakespeare. Maybe in a time so full of frustra- 
tions as the present, when every other person wants to be 
something that he isn’t, there is a case to be made for this 
educational liberality and we can imagine many occasions 
in the calling of a barrow boy when a capacity for dramatic 
declamation could be picturesque if not congruous, though he 
might be wise not to try to exercise it on a busy magistrate 
next time he is summoned for obstruction. Another scholarly 
delinquent that I liked the sound of was the man who 
wanted to learn German because he had been told that he 
would be instructed by a young lady teacher. It recalls a 
recent headline in The Times Educational Supplement : 
“Art for Delinquent Girls. A Taste for Old Masters.”’ 


RICHARD ROE. 
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NOTES OF CASES 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


EMERGENCY LEGISLATION: CANADA: ORDER 
FOR EXPROPRIATION OF BARLEY 


Attorney-General for Canada and Another v. Hallet 
and Carey, Ltd., and Another 


Viscount Simon, Lord Normand, Lord Radcliffe, Lord Asquith 
of Bishopstone and Lord Cohen. 20th May, 1952 

Appeal from the Supreme Court of Canada. 

The National Emergency Transitional Powers Act, 1945, of 
Canada provides by s. 2 (1): ‘‘ The Governor in Council may 
do and authorise such acts and things, and make from time to 
time such orders and regulations, as he may, by reason of the 
continued existence of the national emergency arising out of the 
war . . . deem necessary or advisable for the purpose of .. . 
(c) maintaining, controlling and regulating supplies and services, 
prices, transportation, use and occupation of property, rentals, 
employment, salaries and wages to ensure economic stability 
and an orderly transition to conditions of peace ...’’ In the 
spring of 1947, the government were concerned to raise the 
controlled price of barley, which was below current world prices, 
and to do so without giving a fortuitous profit to commercial 
holders. The price was accordingly raised by 28} cents per 
bushel, and an Order in Council issued vesting commercially 
held barley in the Wheat Board at the former price. Litigation 
then ensued, which led to this appeal, as to whether the Order was 
effective to vest certain parcels of barley in the Wheat Board. 
The Canadian Courts throughout held in favour of the owner and 
against the Crown. 

Lorp Rapc iiFFE, delivering the judgment of the Board, said 
that the Order in suit both specifically recited that the Governor 
in Council regarded it as necessary, and referred to the powers 
conferred by the Act. There could accordingly be no ground for 
inquiring whether the Governor intended to exercise his powers 
under the Act, nor for investigating the Order on its merits 
(Reference re Chemical Regulations [1943| S.C.R. 1). It followed 
that the only attack open was to show that the Act on its true 
interpretation did not give the Governor what he had purported 
to exercise by the Order. In interpreting the Act, its general 
object must be appreciated, and its words construed in their 
natural meaning in the light of that object ; that was the para- 
mount rule. The Act was framed to meet a national emergency, 
and authorised action over the whole economic field by language 
framed in the amplest terms; the powers and _ purposes 
enumerated had no meaning if they did not involve a deliberate 
interference with private rights, including rights of property. 
There was nothing to show that expropriation was unlikely or 
unreasonable; it was rather the other way. The Act could 
not be construed in such a way as to exclude expropriation as a 
particular form of action. Appeal allowed. 

APPEARANCES: C. F. H. Carson, Q.C., H. B. Monk, Q.C., 
D. W. Mendell, Q.C. (all of the Canadian Bar), and Frank 
Gahan, Q.C. (Charles Russell & Co.); J. A. MacAulay, Q.C., 
G. E. Tritschler, Q.C., and B. McGavin (all of the Canadian Bar) 
(Lawrence- Jones & Co.). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


COURT OF APPEAL 


LANDLORD AND TENANT: AGREEMENT WITH 
EMPLOYEE GIVING RIGHT TO OCCUPY PREMISES : 
WHETHER LICENCE OR SERVICE TENANCY 
Facchini v. Bryson 
Somervell, Denning and Romer, L.J J. 7th April, 1952 

Appeal from county court. 

The plaintiff entered into an agreement with the defendant, 
his employee, which provided by cl. 1: ‘“‘ The assistant will 
faithfully serve the employer in his business of an ice-cream 
manufacturer ...’’; by cl. 2: ‘‘ The employer will permit the 
assistant during the continuance of this agreement... to 
occupy [a dwelling-house] but nothing in this agreement shall 
be construed to create a tenancy between the employer and the 
assistant ’’; by cl. 3: “ The assistant will (a) Keep the interior 
and fixtures . . . in clean condition and in such condition yield 


up the same at the end of the tenancy and make good any 
(b) Permit the employer or his agent at all reason- 
to enter the premises to examine the condition 


damage... 
able times... 


thereof... (c) Not assign underlet or part with possession of 
the premises ... (é) Pay to the employer the weekly sum of 
lls. Od. . . . for the use and occupation of the . . . premises.”’ 


There followed provisions whereby (1) the employer was to keep 
the premises in repair, and (2) either party might terminate the 
agreement on one week’s notice, provided that the assistant 
might be dismissed without notice if he broke the agreement or 
misconducted himself. The employer having brought an action 
for possession, the judge held that the agreement constituted a 
service tenancy and dismissed the action. The employer appealed. 
The assistant did not appear, and was not represented. 

SOMERVELL, L.J., said that the court had to construe the 
agreement as a whole. It was to be noted that cl. 3 (a) referred 
to a “‘ tenancy,’’ while as regards cl. 3 (b) it appeared that the 
language which he himself had used in an unreported case, 
“it was quite unnecessary if a servant was merely occupying the 
house that the landlord should stipulate that he should be 
allowed to go in and see the condition of it,’’ would apply ; the 
sub-clause assumed a right to keep the landlord out. The 
prohibition of under-letting in cl. 3 (c) implied the existence of a 
lease. There was no mention of “ rent,’’ but the main operative 
provisions, apart from the end of cl. 2, indicated that there was 
a lease. The question whether an agreement constituted a 
lease or a licence was of great importance in view of the Rent Acts. 
If the operative clauses of an agreement indicated that the 
occupier had the rights of a lessee, the parties could not turn it 
into a licence by saying that it was ‘‘ deemed to be ”’ such, and 
vice versa. The decision below was right. 

DENNING, L.J., agreeing, said that in recent cases where the 
occupier had beer held to be a licensee there had been something 
in the nature of a family arrangement, an act of friendship or 
generosity which negatived the idea of a tenancy. 

Romer, L.J., agreed. Appeal dismissed. 

APPEARANCES: R. E. Megarry (Elwell & Binford Hole for 
A. N. & S. I. Levinson, West Hartlepool). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


PAKISTANI RULER: QUESTION OF SOVEREIGN 
STATUS 


Sayce v. Ameer Ruler Sadiq Mohammed Abbasi, Bahawalpur 
State 
Somervell, Jenkins and Morris, LL.J. 20th May, 1952 
Appeal from McNair, J. ([1952] 1 T.L.R. 293 ; 96 Sox. J. 74). 
In 1950 the plaintiff issued a writ against the defendant, 
claiming damages for breach of contract. The defendant entered 
a conditional appearance and applied by summons to have 
service of the writ set aside on the ground that he possessed 
sovereign status. The master ordered the service to be set 
aside. A letter from the Commonwealth Relations Office stated 
that the defendant had been recognised until 15th August, 1947, 
as the ruler of an Indian state under the suzerainty of His Majesty ; 
that thereafter, under the provisions of the Government of India 
Act, 1935, and of the Indian Independence Act, 1947, and of 
instruments of accession under those Acts executed by the 
defendant with the purpose of acceding to the Dominion of 
Pakistan, a change of status had taken place, and the letter 
concluded by certifying ‘‘ that the State of Bahawalpur is not 
a part of His Majesty’s dominions, and that the Ameer, within 
the limits imposed upon him by the constitutional arrangements 
set out above, is Sovereign Ruler of the State.’’ McNair, J., 
affirmed the order of the master. The plaintiff appealed. 
SOMERVELL, L.J., said that the Kelantan case [1924) A.C. 797 
showed that questions of sovereign immunity should be 
decided not by the courts but by the government, which 
could have regard to all the circumstances. It had been 
submitted that the Commonwealth Relations Office had not 
the same authority of certification as the Foreign Office or the 
former India Office, and that the certificate in question was 
not unambiguous or satisfactory ; those submissions could not 
be accepted. It seemed that the Commonwealth Relations 
Office was the proper source to give information regarding 
Pakistan and that it had full authority to do so. As to form, 
the concluding certificate was quite clear and unambiguous. 
JenkKiINs and Morris, L.JJ., agreed. Appeal dismissed. 
APPEARANCES: Chinna Durai (Stanley Johnson & Allen) ; 
Scott Henderson, O.C., and H. G. Garland (Seagrove, Woods and 


Simmons). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 
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LANDLORD AND TENANT: ORDER FOR POSSESSION : 
RIGHT OF LANDLORD’S DEVISEE TO ENFORCE ORDER 


Goldthorpe v. Bain 
Somervell, Jenkins and Morris, L.JJ. 16th May, 1952 
Appeal from Macclesfield County Court. 


In March, 1951, the plaintiff's mother obtained an order 
against the defendant for possession of a house, to become 
effective on 30th November, on the ground that she required it 
for herself and her family. The mother died in August, 1951, 
having by her will devised the house to the plaintiff. In March, 
1952, the plaintiff brought an action for possession, based on 
the original order and on the ground that she required the house 
for herself. The judge dismissed the action, holding that the 
right to possession under the order was personal and did not 
pass to the personal representatives. The plaintiff appealed. 

SOMERVELL, L.J., said that no reference had been made below 
to R. F. Fuggle, Ltd. v. Gadsden {1948) 2 K.B. 236, in which 
it was said that a court of appeal ought not to pay regard to 
something happening since the hearing which, if it had happened 
before, might have affected the findings of fact; that case was 
of assistance in determining the question whether the order for 
possession ceased at death. On the whole, it seemed right that 
if, after considering the questions of reasonableness and hardship, 
the judge made an order for possession, that was not an order 
ceasing at death, but one which could be enforced by personal 
representatives and beneficiaries, subject to the right of the 
tenant to apply for an extension of time under s. 5 (2) of the 
Rent Act, 1920. 

JenkiINS and Morris, L.JJ., agreed. Appeal allowed. 

APPEARANCES: it. LE. Megarry (Pritchard, Englefield & Co.. 
for H. F. Langstaff, Macclesfield): N. MacDermott (Leach, 
Sims & Co., for O. Collier Littler & Kilbeg, Manchester). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


HUSBAND AND WIFE: CLAIM FOR MAINTENANCE OF 
WIFE BY WIFE’S BROTHER 
Biberfeld v. Berens 
Singleton, Denning and Hodson, L.JJ. 28th May, 1952 

Appeal from Lynskey, J. 

The plaintiff advanced £5 a week to his sister, the wife of 
the defendant, during a period between the date when she left the 
defendant, on account of his cruelty, and the date on which she 
obtained a divorce. The wife had assets with which to pay for 
necessaries, if she had chosen to use them, far in excess of the 
sum so advanced. Lynskey, J., dismissed an action brought 
by the plaintiff to recover the sum so advanced. The plaintiff 
appealed. 

SINGLETON, L.J., said that it was said as long ago as in 
Liddlow v. Wilmot (1817), 2 Starkie 86, that when a husband 
turned his wife out of doors he was bound to support her; but 
if she had means, either from him or from other sources, the law 
gave no remedy against the husband. Here there was no agency 
of necessity, as the wife had means. 

DENNING, L.J., said that when a husband was living with a 
wife of substantial means, she could pledge his credit for neces- 
saries, but it was doubtful whether she could do so for personal 
expenditure: the view to the contrary of McCardie, J., in 
Cabbot v. Nash (1923), 39 T.L.R. 291, was probably not now law. 
After desertion or expulsion, a wife at common law had authority 
to pledge her husband’s credit for necessaries, unless she had 
means of her own. Equity allowed her to borrow money for the 
same purpose, and equity always had regard to the other remedies 
available. A wife could obtain maintenance both from petty 
sessions and from the High Court : with such remedies available, 
the wife could not borrow in such a way as to make the debt 
enforceable against the husband. 

Hopson, L.J., agreed. Appeal dismissed. 

APPEARANCES: H, Burton, Q.C., and G. Heilpern (Manches and 
Co., for David Blank, Alexander & Co., Manchester) ; D. Bailey 
and Rk. Greenburgh (Sidney Torrance & Co., for C. Ellison, 
Manchester). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


ERRATUM 


In our report of Latimer v. A.E.C., Ltd. (p. 376, ante), the 
appearances should have read as follows :— 
H. Burton, Q.C., Marven Everett, Q.C., and P. H. Ripman 
(Carpenters) ; E. Martin Jukes (Rowley, Ashworth «& Co.). 
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QUEEN’S BENCH DIVISION 


LANDLORD AND TENANT: TENANCY FOR ONE YEAR 
AT WEEKLY RENT: NATURE OF TENANCY ON TENANT 
HOLDING OVER 
Adler v. Blackman 


Ormerod, J. 9th May, 1952 

Action. 

In January, 1948, the plaintiff's predecessor in title made an 
agreement to let certain premises to the defendant, whereby the 
defendant was “‘ to hold for the term of one year to commence 
from 22nd December, 1947, at the inclusive weekly rent of £3 
payable weekly in advance—during the whole of the tenancy.”’ 
At the end of the year specified the tenant remained in occupation 
paying the weekly rent. In 1950 the plaintiff served a notice to 
quit on the basis of a weekly tenancy. The defendant then took 
proceedings, which were unsuccessful, in the county court under 
the Landlord and Tenant Act, 1927, claiming compensation for 
loss of goodwill, or a new lease. On the plaintiff bringing an 
action for possession, the defendant for the first time set up the 
contention that the notice to quit was bad, in that the tenancy 
must be deemed to be yearly. 

ORMEROD, J., said that there were two questions: (1) whether 
the continuing tenancy was on a yearly, or weekly, basis ; 
(2) whether, even if the tenancy was yearly, so that the notice 
was invalid, the defendant, after electing to treat it as valid in 
the county court proceedings, could now be heard to contend the 
contrary. On the first point, it was established by authority 
that, when a tenant, at the termination of a lease, continued in 
occupation with the landlord’s consent, there was implied a 
yearly tenancy, so far as the provisions of the previous lease 
were consistent with such a tenancy. The presumption, however, 
that the tenancy was yearly could be rebutted, and in the 
present case he would hold that the presumption was rebutted 
by the following circumstances: (1) the original tenancy was 
only for one year; (2) the rent was expressed to be payable 
weekly ; (3) the rent during the lease was paid weekly; (4) it 
continued to be so paid after the lease expired; and (5) the 
defendant had accepted the notice to quit on the basis that the 
tenancy was weekly. The notice to quit was accordingly valid, 
and the plaintiff was entitled to succeed. The second point 
accordingly did not call for a decision, but if it had been necessary 
to decide it, he would have followed Davis (Spitalfields), Ltd. v. 
Huntley {1947} 1 All E.R. 246 in holding that the defendant 
after accepting the notice as valid in the county court proceedings 
could not later set up that it was invalid. Judgment for the 
plaintiff. 

APPEARANCES : 
(Manches & Co.). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


C. D. Aarvold (Adler & Adler); C. L. Hawser 


ROAD TRAFFIC: JURISDICTION AS TO VENUE: 
MEANING OF “ MEAT” 
A. F. Wardhaugh, Ltd. v. Mace 

Lord Goddard, C.J., Jones and Parker, JJ. 15th May, 1952 

Case stated by stipendiary for Liverpool. 

The appellants were convicted before the stipendiary of an 
offence under s. 52 of the Transport Act, 1947, in that one of their 
vehicles carried goods for hire or reward more than twenty-five 
miles from the operating centre. The vehicle in question was 
carrying fish, and in the course of its journey passed through the 
jurisdiction of the stipendiary’s court. On appeal it was 
contended that the conviction was wrong, as the stipendiary had 
no jurisdiction to try the case in view of s. 46 (3) of the Summary 
Jurisdiction Act, 1879, which provides: ‘‘ where the offence is 
committed on any person or in respect of any property in or 
upon any ... vehicle whatsoever employed in a journey... 
the person accused . . . may be tried by any court of summary 
jurisdiction through whose jurisdiction such .. . vehicle... 
passed in the course of the . . . journey during which the offence 
was committed.’’ It was also contended that no offence had 
been committed, in that fish should be regarded as ‘‘ meat’’ for 
the purposes of the Act of 1947, which provides by s. 52 that 
the permitted radius of twenty-five miles does not apply where 
“the goods carried are meat,” and by s. 125: ‘‘ meat means 
carcases of animals, parts of carcases of animals or offals of 
animals . . . suitable for human consumption, whether fresh, 
chilled or frozen...” 
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Lorp GopparD, C.J., said that the court would quash the 
conviction on the first point taken. The section was aimed at 
such offences as assault, robbery, theft and malicious damage 
committed against passengers or goods on trains or stage-coaches. 
The present charge was not in respect of property in or upon the 
vehicle, and the Liverpool court had no jurisdiction to hear it. 
As to the second point, in Dr. Johnson’s time, and before, ‘‘ meat ”’ 
meant a meal, or food generally, and would not necessarily have 
excluded vegetables. But that use was now archaic, and in 
ordinary usage it now meant butcher’s meat. It might also 
include hares, rabbits and, possibly, poultry and game. It was 
difficult to say whether it included whale meat, but it could not 
be said, for the purposes of s. 52, to include fish. 

Jones and PARKER, JJ., agreed. Appeal allowed. 

APPEARANCES: I°, A. Stockdale (Doyle, Devonshire & Co., for 
1. H. Campbell Wardlaw, Newcastle-upon-Tyne) ; J. P. Ashworth 
(Lveasury Solicitor). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 
LOCAL GOVERNMENT: RIGHT OF SANITARY 
INSPECTOR TO ENTER PREMISES: PREVIOUS NOTICE 
IN WRITING 
Stroud v. Bradbury 
Lord Goddard, C.J., Devlin and Gorman, JJ. 


Case stated by quarter sessions. 


20th May, 1952 


In August, 1950, a local authority served a notice on the 
wife of the appellant under s. 39 of the Public Health Act, 1936, 
requiring her to carry out repairs to the drains of her house. 
She took no action, but appealed unsuccessfully to petty sessions 
and to quarter sessions under s. 290 of the Act. In February, 
1951, the clerk to the council wrote to her stating that the council 
proposed to carry out the necessary work on the drains under 
s. 290 (6) of the Act, which empowers a local authority in such a 
case themselves to execute the works and recover from the person 
in default expenses so incurred. On 18th June, 1951, the sanitary 
inspector attended at the house with a builder to carry out the 
work, but the appellant refused to allow this and threatened to 
assault the inspector, who withdrew. The appellant was charged 
before petty sessions with wilfully obstructing the inspector 
acting in the execution of the Act, contrary to s. 288 thereof, and 
was convicted. An appeal to quarter sessions was dismissed. 
The appellant contended that the council was in breach of 
s. 287 (1) of the Act, which provides: “ any authorised 
officer of a council shall... have a right to enter any premises 
at all reasonable hours Provided that admission to any 
premises ... shall not be demanded as of right, unless twenty- 
four hours’ notice of the intended entry has been given to the 
occupier.”’ The local authority contended that their letter of 
l’ebruary constituted due notice within the meaning of the section, 

Lorp Govvakp, C.J., said that the appellant was entitled to 
deny entry to the inspector, unless s. 287 (1) was complied with 
so as to enable the inspector to enter as of right. It could not 
be said that a letter written four months before, stating that the 
local authority intended to proceed under s, 290 (6), was a proper 
twenty-four hours’ notice of the intended entry under s. 287 (1). 

DrvLIN and GorMAN, JJ., agreed. Appeal allowed. 

APPEARANCES : The appellant in person ; W. L. Roots (Sharpe, 
Pritchard & Co., for A. C. Bradbury, Herne Bay U.D.C.) 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


POWER-ASSISTED CYCLE: ENGINE PARTIALLY 
REMOVED: WHETHER A MOTOR VEHICLE 
Lawrence v. Howlett 
Lord Goddard, C.J., Devlin and Gorman, JJ. 
Case stated by Middlesex justices. 


23rd May, 1952 


The defendant rode a pedal cycle on the highway ; the cycle 
had a small auxiliary petrol motor, of which the cylinder, piston 
and connecting rod had been removed. There was some petrol 
in the tank. The defendant had no policy in respect of third- 
party risks. He was charged under s. 35 (1) of the Road Traffic 
Act, 1930, with using an uninsured motor vehicle on the road. 
He contended that the cycle was not at the time a “ motor 
vehicle ’’’ within the meaning of s. 1 of the Act, so that s. 35 
did not apply. The justices held that the cycle was a “ motor 
vehicle,’’ and convicted the defendant ; but held also that the 


condition of the engine was a special reason for not imposing a 
disqualification. 


The defendant appealed. 
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Lorp GopparD, C.J., said that it was a very special case, 
which showed how difficult it was to legislate satisfactorily to 
cover every state of affairs. By s. 1 the Act was to apply to 
“all mechanically propelled vehicles intended or adapted for 
use on roads,’’ referred to as motor vehicles, and s. 2 gave a 
classification of motor vehicles. ‘‘ Mechanically propelled 
vehicles ’’ were words of classification, not of definition ; when 
a dual-purpose vehicle had been so treated that it could not be 
mechanically propelled, it was not within the Act, but that was 
not to say that its use could be changed from mile to mile, or 
hour to hour. The case must not be extended beyond its 
particular facts. 

DEVLIN and GoRMAN, JJ., agreed. 

APPEARANCES: N. J. Skelhorn (A. J. 
Gattie (Solicitor, Metropolitan Police). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


Appeal allowed. 
A. Hanhart) ; 


Vernon 


PEDESTRIAN CROSSING: WHETHER DUTY OF DRIVER 
TO GIVE PRECEDENCE TO PEDESTRIAN 
ABSOLUTE 
Leicester v. Pearson 
Lord Goddard, C.J., Hilbery and Devlin, JJ. 

Case stated by metropolitan magistrate. 

On an evening in November, 1951, a woman 
perambulator, with her daughter aged two, started to cross a 
road from east to west by an uncontrolled pedestrian crossing. 
The lighting was poor, the road surface was wet and in poor 
condition ; on the east there were trees casting shadows and on 
the west there were lights from shop windows. The defendant, 
who was approaching in his car at a reasonable speed, did not 
see the woman until she reached the crown of the road when he 
was seven yards off. He applied his brakes, the car skidded and 
knocked down the child. He was charged with failing to accord 
precedence to a foot passenger on an uncontrolled crossing. 
The Pedestrian Crossings (London) Regulations, 1951, provide 
by reg. 4: ‘‘ Every foot passenger on the carriageway within 
the limits of an uncontrolled crossing shall have precedence 
within those limits over any vehicle and the driver of the vehicle 
shall accord such precedence to the foot passenger, if the foot 
passenger is on the carriageway within those limits before the 
vehicle or any part thereof has come on to the carriageway 
within those limits.’’ The magistrate found that the defendant 
was exercising due care and driving without negligence, that 
he did not afford precedence to the pedestrian but that his failure 
to do so was not his fault. He dismissed the information. The 
prosecutor appealed, 

DEVLIN, J., said that the question was whether the finding of 
no negligence was an answer to the charge, or whether the 
regulation imposed an absolute liability. There were many 
precedents for saying that words in such a regulation were 
prima facie absolute, when a way of driving was prohibited. 
But reg. 4 was one which laid down the order of precedence 
for traffic and in such a case it would not be reasonable to 
construe it as imposing an absolute prohibition ; what it meant 
was that the driver must take reasonable steps to allow the 
pedestrian to go first. The finding of no negligence was 
accordingly an answer to the charge and the appeal should be 
dismissed. 


27th May, 1952 


with a 


Lorp Gopvarp, C.J., and HitBery, J., agreed. Appeal 
dismissed, 
APPEARANCES : Maxwell Turner (Solicitor, Metropolitan 


Police) ; J. Stocker (Ponsford & Devenish). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law.} 


COURT OF CRIMINAL APPEAL 
PractTicE NOTE 
INDICTMENT 
Lord Goddard, C.J., Jones and Parker, JJ. 13th May, 1952 


At the hearing of an appeal from conviction (which was 
dismissed) by two prisoners who had been convicted on an 
indictment which contained thirty-three counts, Lokb GODDARD, 
C.J., said that it had often been pointed out that it was undesirable 
to have large numbers of counts in one indictment. Where 
prisoners had a variety of defences it was quite sufficient for th 
prosecution to take a certain number; they ought to be put on 
their election as to how many counts they should proceed on. 
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A reasonable number of counts could be proceeded on, say, three 
to six; then, if there was no conviction, the prosecution could 
consider whether to proceed on other counts in the indictment. 
If there was a conviction, the counts could remain on the file 
and need not necessarily be dealt with, unless the Court of 
Criminal Appeal should quash the conviction and order the 
other counts to be tried. But it was undesirable that so many 
counts should be tried together, though the present case had 
been admirably tried. Large numbers of counts had been tried 
together, both at assizes and quarter sessions, but it was not 
to be encouraged, and it was to be hoped that so many counts 
would not again be tried together as in the present case. It was 
quite possible to split the indictment and to put some counts 
in another indictment. That might slightly increase the costs, 
but that counted for nothing against the possible danger that 
there might not be a fair trial. 
[Reported by F. R. Dymonp, Esg., Barrister-at-Law.] 


COURTS MARTIAL APPEAL COUR 


DIRECTIONS AS TO PROPOSED PROCEDURE IN 
COURT MARTIAL APPEALS 
Lord Goddard, C.J., Hilbery and Devlin, JJ. 26th May, 1952 
At the hearing of the first appeal under the Courts Martial 
(Appeals) Act, 1951, directions were given regarding the practice 
which the court proposed to adopt in respect of certain matters. 


SURVEY OF 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Kead First Time : 
Electricity Supply (Meters) Bill [H.C.] 30th May. 
Irish Sailors and Soldiers Land Trust Bill [H.L.] |30th May. 
To extend the powers of the Irish Sailors and Soldiers Land 
Trust to sell cottages provided for the purposes of the Trust. 
Visiting Forces Bill [H.L.] 30th May. 
To make provision with respect to naval, military and air 
forces of certain other countries visiting the United Kingdom, 
and to provide for the apprehension and disposal of deserters or 
absentees without leave in the United Kingdom from the forces 
of such countries ; to enable corresponding provision to be made 
in law of colonies and dependencies ; and for purposes connected 
with the matters aforesaid. 


Read Second Time : 
British Transport Commission Bill | H.C. [12th June. 
Cremation Bill [H.C.] {10th June. 
Electricity Supply (Meters) Bill [H.C.] (12th June. 
Family Allowances and National Insurance Bill [H.C.] 
[10th June. 
Fareham Urban District Council Bill | H.C.| (10th June. 
Glossop Water Bill (H.C. | (12th June. 
Rochdale Canal Bill [ H.C. | [10th June. 


Read Third Time : 
Agriculture (Poisonous Substances) Bill [H.L.] [12th June. 
Cheshire Brine Pumping (Compensation for Subsidence) Bill 
{H.L.] {11th June. 
Clifton Suspension Bridge Bill (H.L. {10th June. 
Corneal Grafting Bill [H.C.] {12th June. 
London County Council (General Powers) Bill {H.C. 
(10th June. 


B. QUESTIONS 
CORPORAL PUNISHMENT 

Ear_ Howe asked whether, in view of the apparent increase 
in crimes of violence and the remarks of those responsible for 
the administration of justice, the Lord Chancellor did not think 
that the question of corporal punishment for crimes of violence 
should be further considered. Was it not a fact that practically 
every court charged with the administration of justice in this 
country had expressed regret at one time or another that it could 
no longer award sentences of corporal punishment? In view of 
such expressions as those we had had from the Lord Chief Justice 
and others, he asked the Lord Chancellor to consider the question. 
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Lorp Gopparb, C.J., said that as it was undesirable that 
cases involving a capital sentence should be left in suspense 
for any length of time, the court would as a general rule adopt 
the practice of the Court of Criminal Appeal in such cases by 
treating an application for leave to appeal as the hearing of the 
appeal. As a court martial was not complete until the pro- 
ceedings had been confirmed by the convening officer, if a capital 
sentence was commuted by that officer, it would cease to be 
a sentence of death within s. 3 (2) of the Act, and the other pro- 
visions of the subsection regarding the right to appeal would 
apply. On the question of the right of the appellant to be 
present at the hearing of the appeal, the right of a person con- 
victed by court martial was different from that of an appellant 
to the Court of Criminal Appeal. It would be very undesirable, 
especially in the case of soldiers serving abroad, to hold up 
proceedings to have them brought home. As a rule the court 
would be dealing with questions of law, or possibly of mixed 
law and fact: there was no power to deal with sentences as 
under the Criminal Appeal Act, 1907. Accordingly, leave to be 
present would not be given unless it was thought to serve some 
useful purpose, or was necessary in the interests of justice. 
There might be cases in which it was desirable to hear further 
evidence, which would require the presence of the appellant, 
but in the ordinary way such leave would not be given. Further, 
without laying down any specific ruling, the court would adopt 
the practice of the Court of Criminal Appeal in delivering only 
one judgment. 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


THE WEEK 


The Lokb CHANCELLOR, replying, said that, when Parliament 
in 1948 was considering the Criminal Justice Bill, the arguments 
for and against corporal punishment were fully ventilated, and 
the Government, while fully aware of the differences of opinion 
on this matter, did not feel that there were sufficient grounds to 
introduce legislation to amend the relevant section of the Criminal 
Justice Act. Recorded statistics showed that there had been no 
increase in crimes of violence. In fact, the figures for 1946 and 
1947, when corporal punishment could be awarded, were higher 
than the figures for 1950 and 1951. He did not accept the noble 
Earl’s proposition as representing an almost universal expression 
of opinion. The matter was, however, kept constantly under 
review. [10th June. 


HOUSE OF COMMONS 


A. PRoGREsS OF BILLS 

Read Third Time :— 

City of London (Guild Churches) Bill | H.C.} {12th June. 

Distribution of German Enemy Property Bill [H.L.] 
{12th June. 
[13th June. 
[13th June. 
{12th June. 


Port of London Bél | H.L.} 
Scottish Mutual Assurance Society Bill (H.C... 
Town Development Bill [H.C.] 


In Committee :— 
Post Office and Telegraph (Money) Bill [H.C.] [13th June. 


B. QUESTIONS 
CoPpyRIGHT COMMITTEE REPORT 

The President of the Board of Trade (Mr. PETER 
THORNEYCKOFT), replying to Mr. RK. Robinson, said that he had 
not yet received the committee's report, and though he understood 
that progress had been made in the drafting of it, he could not 
yet forecast when it would be presented and published. 

{10th June. 
HikE-PURCHASE ORDER (LE-VASIONs) 

Mr. Perer THORNEYCROFT said that investigations had been 
made into certain alleged hire-purchase agreements which might 
be in breach of the Hire-Purchase and Credit Sale Agreements 
(Control) Order, 1952, and he was considering the question of 
instituting proceedings. (10th June. 

CRIMES OF VIOLENCE 

Sir Davip MAXWELL Fyre, replying to Sir HERBERT WILLIAMs, 
said that, during the first quarter of 1952, 299 offences of murder, 
attempted murder, manslaughter, wounding, indictable assaults, 
robbery and rape were known to the police in the Metropolitan 
Police District. The corresponding figure for the first quarte1 
of 1951 was 335. {12th June. 
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RoyAL COMMISSION ON CAPITAL PUNISHMENT (REPORT) 


Sir Davip MAXWELL FYFE said that he understood that the 
Royal Commission on Capital Punishment hoped to present their 
report by the late summer. 12th June. 


STATUTORY INSTRUMENTS 


Agriculture (Provision of Goods) Extension of Period Regulations, 
1952. (S.I. 1952 No. 1101.) 

Anglesey (New Streets) Order, 1952. (S.I. 1952 No. 1116.) 

Coffin Furniture and Cerement-Making \Vages Council (Great 
Britain) Wages Regulation (Holidays) Order, 1952. (S.I. 1952 
No. 1113.) 6d. : 

Colne Valley Water (Variation of Limits) Order, 1952. (S.1. 1952 
No. 1091.) 

Eggs (Great Britain and Northern Ireland) (Amendment No. 4) 
Order, 1952. (S.I. 1952 No. 1135.) 

Fertilisers (Charges) Order, 1951 (Amendment No. 3) Order, 1952. 
(S.I. 1952 No. 1114.) 

Fertilisers (Prices) (No. 3) Order, 1952. (S.1. 1952 No. 1104.) 

Flintshire (New Streets) Order, 1952. (S.I. 1952 No. 1115.) 

Housing (Improvement Grants) (Rate of Interest) Regulations, 
1952. (S.1. 1952 No. 1087.) 

Invert Sugar (Amendment) Order, 1952. (S.1. 1952 No. 1102.) 

Laundry (Maximum Charges) (Revocation) Order, 1952. 
(S.I. 1952 No. 1130.) 

London Traffic (Prescribed Routes) (No. 12) Regulations, 1952. 
(S.I. 1952 No. 1106.) 5d. 

Draft Meals Service (Scotland) Regulations, 1952. 5d. 

Meat (Prices) (Great Britain) Order, 1952. (S.I. 1952 No. 1122.) 
Sd. 

Meat (Prices) (Northern Ireland) Order, 1952. (S.I. 1952 
No. 1123.) 8d. 

Meat (Rationing) (Amendment No, 2) Order, 1952. (S.1. 1952 
No. 1121.) 

Meat Products (No. 2) Order, 1952. (S.1. 1952 No. 1124.) 11d. 


POINTS IN 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered 
any member of the staff, are responsible for the correctness of the replies given or for any steps 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the 


Sale of Land—-Law Socirety’s CONDITIONS OF SALE—PURCHASE 
MONEY DeEpoOsITED—-TITLE TO RENTS AND PROFITS AFTER DATE 
FIXED FOR COMPLETION 

Q. A property consisting of a number of garages let on weekly 
tenancies is sold at auction and the purchaser signs a contract 
which includes, by reference, The Law Society’s General Con- 
ditions of Sale, 1934 ed. (1949 revision). Completion is delayed 
beyond the date fixed by the contract by three weeks, but such 
delay is not through the fault of the purchaser, nor is it 
attributable to any act or default by the vendor, within the 
meaning of sub-cl. (3) of cl. 7 of the General Conditions. On the 
date fixed for completion the purchaser deposited the balance of 
the purchase money at a bank and gave notice of such deposit 
in writing to the vendor’s solicitors, in accordance with sub-cl. (2) 
of cl. 7. At actual completion the vendor declined to allow to 
the purchaser the rents and profits (less outgoings) from the date 
fixed for completion, but admitted that he was not entitled to 
receive interest from the purchaser on the balance of the purchase 
money. It was claimed on behalf of the purchaser that not only 
was he free of any obligation to pay interest, but that he was 
also entitled to receive the rents and profits (less outgoings) from 
the date fixed for completion, and in support of this contention 
sub-cl. (3) of cl. 5 of the General Conditions was quoted. In 
reply to this contention the vendor’s solicitors claimed that 
cl. 3 (a) enabled the purchaser to claim rents and profits only 
from the date of actual payment of the purchase money to the 
vendor’s solicitors. In our opinion cll. 5 and 7 read together 
mean that where there is delay in completion through no fault 
of the purchaser the vendor is entitled either— 

(1) to apportion rents and outgoings as at the date fixed for 
completion and to charge interest on the balance of the purchase 
money from that date until actual completion ; or 

(2) to apportion the rents and profits on the date of actual 
completion and to accept these instead of interest, 

and that once the purchaser has deposited the purchase money 
it is too late for the vendor to claim the second alternative 
mentioned above, but that all the vendor is entitled to then is 
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National Assistance (Charges for Accommodation) (Amendment) 
Regulations, 1952. (S.1. 1952 No. 1100.) 

National Assistance (Charges for Accommodation) (Scotland) 
Amendment Regulations, 1952. (S.I. 1952 No. 1139 (5. 50).) 


National Health Service (Joint Pricing Committee for England) 
(Amendment) Order, 1952. (S.1. 1952 No. 1108.) 9 5d. 


Old Metal Dealers (No. 2) Order, 1952. (S.I. 1952 No. 1109, 
Drafi Pneumoconiosis and Byssinosis Benefit (Amendment) 

Scheme, 1952. 

Registration (Births, Still-Births, Marriages and Deaths) (lees) 

Regulations, 1952. (S.I. 1952 No. 1089.) 

Returning Officers’ Expenses (I-ngland and Wales) (Amendment) 

Regulations, 1952. (S.J. 1952 No. 1094.) 

Rice (Amendment) Order, 1952. (S.I. 1952 No. 1112.) 
Safeguarding of Industries (Exemption) (No. 4+) Order, 1952. 

(5.1; 1952 No: 1117.) 

Services Laundry (Maximum Charges) (Revocation) Order, 1952. 

(S.I. 1952 No. 1131.) 

Sewing Cottons and Threads (Maximum Prices) (Revocation 

Order, 1952. (S.I. 1952 No. 1129.) 

Stopping up of Highways (Lancashire) (No. +4) Order, 1952. 

(S.I. 1952 No. 1128.) 

Syrup and Treacle (Amendment) Order, 1952. (S.I. 1952 

No. 1103.) 

Use of Vehicles during Harvesting Order, 1952. (S.I. 1952 

No. 1105.) 

Weights and Measures (Bell Weights: Verification and Stamping) 

Regulations, 1952. (S.1. 1952 No. 1119.) 

Weymouth Water Order, 1952. (5.1. 1952 No. 1092.) 
Wye River Board Constitution Order, 1952. (S.1. 1952 No. 1090.) 
5d. 

Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4.. The price in each case, unless 
otherwise stated, is 4d., post free. 


PRACTICE 


without charge, on the understanding that neither the Proprictors nor the Editor, nor 
taken in consequence thereof. All questions must be typewritten (in duplicate add) i 
name and address of the subscriber, and a stamped addressed envelope. 
the interest allowed by the bank. Which of these two contentions 
is correct 

A. As we understand the position under an open contract, the 
vendor is allowed to remain in possession or collect the rents and 
profits up to the date of actual completion, but if this is after the 
date fixed by the contract for completion then once the purchase 
is actually completed the vendor is only entitled to retain the 
rents and profits up to the date fixed for completion and must 
account to the purchaser for rent accruing after that date, whether 
collected or not, the vendor receiving instead interest on the 
balance of the purchase money for the period between 
dates (see Emmet on Title, 13th ed., vol. I, p. 214, and cases 
there cited). We do not think that the position is substantially 
different under The Law Society’s Conditions of Sale, 1934 ed. 
(1949 revision). Our interpretation of the words in General 
Condition 5 (3) (a) is that ‘‘a purchaser paying his purchase 
money "is ‘“‘a purchaser who eventually pays his purchase 
money "and not “‘ a purchaser who has paid his purchase 
money In other words, under General Condition 5 (3) (a) 
a purchaser does not complete his title to the rents and profits 
until he actually completes, but when he does so such title 
confers on him the right to the apportioned rents as from the 
date fixed for completion, subject, where no deposit of purchase 
money is made, to the payment of interest and provided the 
vendor does not elect in the prescribed manner to retain the 
rents in lieu of interest. It follows, therefore, that where delay 
in completion arises otherwise than owing to an act or default 
of the purchaser and the vendor has not elected to take the rents 
and profits under General Condition 7 (4), the purchaser can 
deposit the balance of the purchase money, as in the case in 
question. The vendor then becomes entitled to the deposit 
interest and the purchaser to the rents. 


CWO 


Settled Land—Assent IN TERMS OF WILL—EFFECT ON LEGAL 
ESTATE 

Q. After 1925 the testator devised unto his trustees his freehold 

dwelling-house Blackacre ‘‘ upon trust to allow my wife to have 

the use and occupation of the same during her life or until she 
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shall remarry and upon her death or remarriage then upon trust 
for my said son absolutely.’’ We find that the personal repre- 
sentatives executed an assent ‘ to the vesting in the said (widow) 
of the freehold dwelling-house during her life or until she shall 
remarry and thenceforth the same shall be held by us upon the 
trusts declared by the said will.’’ The widow is dead and the 
property is to be sold. Did the assent operate (a) to pass the 
legal estate to the widow so that her personal representatives 
will need to re-vest the property in the original personal repre- 
sentatives who would vest in the son; or (b) to create a legal 
estate which determined on the widow’s death and re-vested the 
fee simple without further document in the original personal 
representatives ? 

4A. In our opinion the assent which was executed by the 
personal representatives has no effect on the legal estate. Under 
the will of the testator the widow became, on his death, tenant 
for lite of Blackacre, which became settled land. Under s. 6 (b) 
of the Settled Land Act, 1925, the personal representatives were 
required to convey the legal estate in fee simple to the widow, 
which they could do by means of a vesting assent (s. 8). Until 
this has been done, s. 13 provides that no disposition shall take 
ettect except in favour of a purchaser of a legal estate without 
notice of the title of the tenant for life to call for a vesting 
instrument. Moreover, the interests limited by the assent which 
has been executed in the present case are not capable of subsisting 
as legal estates or interests: Law of Property Act, 1925, s. 1. 
We therefore consider that the correct procedure is for the 
personal representatives to execute a fresh assent in favour of 
the son, or to sell as personal representatives. In either case it 
would appear quite proper to recite that no previous assent had 
been executed in respect of a legal estate in the property, in 
addition to a recital of the death of the widow. 


Intestacy —DIstTRIBUTION By CONSENT AMONG CERTAIN 
BiENEFICIARIES- -PROCEDURE-—-CREATION OF LIFE INTERESTS 
O. X\ died intestate leaving three sons and two daughters 

all of age) surviving him. Letters of administration were 


The net value of the estate is approxi- 
value of which has been 
The administrator 
nothing from the estate. 


granted to the eldest son. 
: 3,100 and includes a house, the 
agreed with the district valuer at £1,900. 
and the second son have agreed to tak« 


mately, 
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Personal estate amounting to £960 has so far been divided equally 
between the two daughters and the youngest son. Under the 
intestacy each son and daughter would normally be entitled to 
a fifth share of the estate of £3,100, namely £620 each. It is 
agreed by all five children that the two daughters shall live in 
the house rent-free as long as they wish and be responsible for 
repairs, and that the two daughters and the youngest son shall 
have the beneficial interest of the house or proceeds of sale. 
What documents should be prepared and what consideration 
should be included therein to carry out this intention, bearing 
in mind that the value of the house exceeds the share on intestacy 
that the two daughters and youngest son would be entitled to ¢ 


A. In the first place there should be a deed of family arrange 
ment under which the two elder sons give their respective interests 
in the estate to their sisters and younger brother in equal shares. 
It is not stated whether the value of the house agreed with the 
district valuer is on the Chancellor’s concession basis or based 
on vacant possession value. If it is the latter, this can no doubt 
be taken for the purpose of the deed of family arrangement, 
which will therefore attract stamp duty on /1,240, viz., the value 
of two shares in the estate. The whole estate should be dealt 
with in this way and not merely the house. The certificate 
of value will be inserted and the stamp duty will be adjudicated. 
forms which will be of help will be tound in the Encyclopedia 
of Forms and Precedents, 3rd ed., vol. V1, tit. ‘‘Gifts.”’ This should 
then be followed by an assent in favour of the daughters and 
younger son beneficially. If at any time in the future a doubt 
was raised as to the validity of the assent, production of the 
deed of family arrangement would satisfy an intending purchaser. 
With regard to the use of the house by the daughters tor as long 
as they wish, two courses appear open. The simplest course 
would be for the daughters and son to lease the house to the 
daughters at a nominal rent (certainly less than two-thirds ot 
the rateable value) for ninety years should either of them so 
long live. The lease should contain a proviso for forfeiture 
in the event of either or both ceasing personally to reside on 
the property. ‘Te other course would be for the daughters and 
son to execute a strict settlement by means of the usual vesting 
deed and trust instrument, under which the daughters would be 
constituted joint tenants for life with a trust for sale to arise 
both not wishing to continue to live 


in the event of either or 


in the house. 


NOTES AND NEWS 


Honours and Appointments 


solicitor to 
assistant 


Mr. JoHN BrabLry Harwoop, 
Blackpool Corporation, has been 
solicitor to Harrogate Corporation. 


prosecuting 


appointed senior 


Personal Notes 


Mr. Joseph Rayner Atkinson, solicitor, of Leeds, was married 
on 13th June to Miss Dorothy Margaret Farrar, of Bramley. 


Miscellaneous 


County BorouGH OF DARLINGTON DEVELOPMENT PLAN 
On the 30th May, 1952, the Minister of Housing and Local 
Government approved (with modifications) the above Develop- 
ment Plan. <A certified copy of the plan as approved by the 
Minister has been deposited at the Town Hall, Darlington. 
The copy of the plan so deposited will be open for inspection free 
of charge by all persons interested between the hours of 10 a.m. 
and 5 p.m. on each week-day except Saturday and from 10 a.m. 
to 12 noon on Saturdays. The Development Plan became 
operative as from the 12th June, 1952, but if any person 
aggrieved by the plan desires to question the validity thereof or 
of any provision contained therein on the ground that it is not 
within the powers of the Town and Country Planning Act, 1947, 
or on the ground that any requirement of the Act or any regulation 
made thereunder has not been complied with in relation to the 
approval of the Development Plan, he may, within six weeks 
from the 12th June, 1952, make application to the High Court. 


The Prime Minister (The Right Hon. Winston Churchill, O.M., 
C.H., F.R.S., M.P.) and the Prime Minister of the Commonwealth 
of Australia (The Right Hon. Robert Gordon Menzies, Q.C., M.P.) 
were entertained in Gray’s Inn Hall on 13th June, at a House 


Dinner. Every available seat in the Hall was filled and barristers 
and students gave Masters Churchill and Menzies an enthusiastic 
reception. Mrs. Menzies and many of the Benchers’ ladies 
occupied seats in the gallery. The treasurer (The Hon. Mr. Justice 
Sellers, M.C.) presided and proposed the toast ‘* Master Churchill 
and Master Menzies.’’, The following Masters of the Bench were 
present in addition to the treasurer and those already mentioned : 


The Hon. Mr. Justice Hilbery; Mr. N. L. C. Macaskie, Q.C. ; 
Sir Harold Derbyshire, M.C., Q.C.; The Hon. Mr. Justice 
Wallington ; Sir Arthur Comyns Carr, Q.C. ; The Hon. Mr. Justice 
McNair; The Right Hon. Sir Hartley Shawcross, Q.C., M.P. ; 


Sir Leonard Stone, O.B.E.; Mr. 5. E. Pocock, O.B.E. ; Sir John 
Forster, K.B.E., Q.C.; Mr. H. E. Salt, Q.C.; Mr. H. B. Durley 
Grazebrook, Q.C.; Mr. Michael Rowe, C.B.E., Q.C.; Mr. Percy 
Lamb, Q.C.; The Hon. Mr. Justice Devlin; Mr. J. W. Brunyate ; 
Mr. George Pollock, O.C. ; Mr. Edmund Davies, Q.C. ; The Right 
Hon. Sir Lionel Leach, Q.C.; Mr. James Mould, Q.C.; Mr. A. P. 
Marshall, Q0.C.; Mr. Edward Maufe, R.A.; Mr. G. W. Tookey, 
Q.C.; Mr. Dingie Foot ; with the under-treasurer (Mr. O. Terry). 


Wills and Bequests 


Sir Alfred Appleby, solicitor, of Catfield Hall, Norfolk, left 
£36,078. 
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